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[ Rejection of Pid Due to Pailure to Acknowvledge Solicitation
Asandment]. E-189330; B-18961J. September 23, 1977. S pp.

Decision re: cibro Petroleum; by Robert F. Keller, Depnty
Comptroller General.

Isaue Area: Fedoral Frocurement of Goods and Services (1900).

Contact: Office of the General Coansel: Procurement law II.

Pudget Punction: General Government: Other General Governaent
(806) .

organizatien Ccncerned: Department of Defenge: Defense Puel
Supply Center, Alexandria, vi.

Authority: Truth in Negotiations Act. A.S.P.R. 7- 2003 14(b) (3) .
A.S.P.R. 7-104.22. A.S.P.Kk. 2~405. 55 Comp. Gen. 615. 82
Cong. Gen. 502. 50 Comp. Gen. 11. B-183549 (1975). 8-182h18
(1975). E-188169 (1975). 3-1808192 (1975). Executive Order
11246. Executive Order 11375.

The protaster objected to the rejection of its biad as
nonresponsive for failuve to ackaowladge receipt of an amendsant
to the solicitation. The bidder's failure to acknowledge the
agendment vaz not excused ou the basis that the bidder 4id not
receive the amendment frcm the agency prior to bid onening. the
evidence did not indicate a deliberate attempt by the agency to
exclude the ridder from competition. The bidder's failure to
ackncwledge the azendment was not waived as & minor informality
since the arendment included mandatory clauses on
subceontracting. (Ruthor/ScC)
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riLE: B-169330, B-189619 DATE: BSeptesber 23, 1977
MATTERN OF: Cibro Patroleum

:ucazerr

1, Bidder s failure to to acknowledge IFS amendmant may not be
axcusad on basis that bidder di4 not receive amendment
from agency prior to bid opening vhere evidence does not
indicate deliberate attempt by agency to exclude bidder from
compstition.

2. Bidder's failure to ackrAwiedge IFB amendment may not be
waivad as minor informality where amendment included manda-
tory clauses on subcontracting which, in rhe event they
became opexative during contract performance, would’ mnterially
Altir isgal obligations of contracter, notwithstanding bidder's
contention that it did not intend to use subcontrictors in
performing contract,

3, Bidder's agr.euant ‘to comply with clause in IFB which requires
contractoer to: notify agency of subconutractor noncompliaice
with equal employment oproertunity (EEO) requirements does
o6t satisfy requirements of clause in IFB amendment requiring
contractor to obtain clesrance from agency on subcontracior's
compliance with EE0 requirements.

Cibro Petroleum, Inc., (Cibro) protests the relection of its
bid uvnder invitation for bids (IFB) No, DEA«600-77-b-0003, issued
on Maich 7,.1977, “y the Defense Fuel Supply Ceuter (DFSC),
Alexandria, Virginia,

;The invitation sclicited bids for furnishing items of motor
gasoline, distlillaies and fuel oils for Military and Faderal Civil
agencies in varioua'gaographic locations, Amendment 0001° to the
IFB issued on March 30. 1977, addad twe mandatory Armed Services
Procuremant Regulation\(ASPR) clauses - to Section J of ‘the invita-
tion, Claucze J54 entitled "Subcontracts” imposes the obligatien
to provide certain information to the Government in advance of
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subcontracting under unpficcd modifications to fixed-price
contracts, Clause J35, entitled EQUAL OPPORTUNTYY PRE-AWARD
CLEARANCE CF SUBCONTRACTS, statess

"Notwithstanding the clauue of this contract
entitlud 'Subcontracts,' the Contractor shall naot
entey 'ato a firstetier subcontract for an esti-
mated or actual amount of $1,000.000 or more witli-
out obtainuing in writing from the Contracting
Officer a clearance thit the proprsed subcontractor
ia in compliance with equal opporrunity requirements
and therefnre is eligible for award."” (ASPR 7-104,22)

The amendment also stated that failure to acknowledge the amend-
ment would result in rejection of the bid.

Bid opening was held on April 12, 1977, lnd CIbro was low
bidder en Items 1345-55. However, 1ts bidpuln\rejncted as
nontasyans{ve for failure to acknowledge céceipt of the amendment.
Gibro protests -the rejection of {ts bid conténding that it did not
receive the amendment, and, therefore, it did not have the oppcr-
tunity to ackunowledge it, Moreover, the proteater claims that
its failure to acknowledge the amendment is & minor irregularitcy
vhich may be cured or waived under ASPR 2-405 (1976 ed,).
Alternatively, Cibro contends that the original solicitation
already contained a provisio:, entitled Equal Opportunity -Com-
pliance, which was nearly identical to Clsuse J55 of the amepi-
nent. &ad, therefore, obviated the need for scknowleilgment of the
amendument,

Concerning the failvre of (ibro to receive the amendment,
generally, if & bidder do¢r Jot receive and acknowledge a4 material
amendment to an IFB and such failure is not the result of a
conscious and deliberate efrort to exclade the bidder from par-
ticipating in the compntition,“the bid must be rajected as
nonresponsive. Porteér: Contractg=5_Company. 55 Comp. Gen, 615
(1976), 76-1 CPD 2; Mike Cooke Keforestation, B-183549, July 2,
1975, 75-2 CPD 8, In the report on the protest, the contracting
officer states that the amendment was mailed to Cibro on the date
of its issuance. We have no reascn to beliave that the fallure of
Cibro to receive the amendment was the result of a deliberate
attempt on the part of DFSC to exclude Cibro from competitionm,
Torotron Corporation, B-182418, January 30, 1975, 75-1 CPD 69.
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C‘ouuc J54 and Clause JSS impoae logal obligations with
r254rd to subcontracts, Cibro statas that it does not employ
- subeontractors and did not intead to employ subcontractors
for the performancs of the contract, Thereafore, Cibro claims,
tha obligations imposed by the clauses would not apply to Cibro,
there would be no effect on the price of the contract, and
Cibro’s failure to acknowledge the smendment should be waived
48 immaterial,

We do not believe that Cibro's practices with regard to
lubcontracting are controlling. In a similar situation, a
protester claimed that beczuse it had been a veguler supplier
of the Govermment for many years snd had nev:r taken exception
to any clause of a coutract, its fs{lure to. o:mally acknowledge
ati amendment should be waived. We:® Huld that the bidder's inten-

 taons ‘must be deterninod from the; bid as submitted. 42 Comp.
.Cen, 302 (1962 See:also Kuckenberg-.\renz. B-184169, July 30,
1975, 73-2 CPD q whare fallure of /the protester to acknowladge
an amendment contaxning clauses relating to wage determinations
renderéd the bid nonresponsive, despite the fact that wages in
the vidder’'s region were greater than those required by the
smendment, Cibro acknowladges these precadents, but argues

that they are examples of form over substance, since requiiing
Cibro's acknowledgment of an mmendment which would not affect
its bid i3 a minor informality,

We have held, however,‘thnt uhcre *he effect of an l&eﬁdment
is to alter the,legal :clltionlhip ‘'of the parties the failure
to acknowladge  the, smendment may not be waived as a minor.
informality, even though the contract performance is not changed
by the amendment and tha possihle effect on price, if any, is
speculative and. cannot be determined. 50 Comp. Gen, 1l (1970).
In that case a biddér did not receive and, Lherefore, did nnt
acknowledge an IFB amendment which imposed or cicrified legal
obligltions pertaining to the Truth-In-NegotiationsAct. This
Act’ does not apply to_ advertised awards but generally does apply
to contract modificationu exceeding $100,000 under advertised
awardy, While the pvoposed award in that case involved almost
$4 nillion. it was argued that ther_lwns not much likalihood of
a coutract modification gubject to:the Act, Nevertheless, we
concluded ihat the fdailure to acknowledge the amendment could
not be waived since its provisions could become operative during
performance of the contract, We noted in this connection that a
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contract warranty provision might or might not becoms operative
during contract parformance but that *ha failure of a bidder “o
acknowledge such & material provision could not ba waived. Oun

the other hand, we have recognized that the failura to acknowledgs
an IFE emendmant containing a wage datermination could be waived
vhere ii wan clearly shown that the wage determination was
inapplicable to the work réquired under the IFB, P:.uce Con-
struction Co., B-184192, November 5, 1975, 752 CPD 279,

Here the contracting officer points out that the total
estimated dollaxr amount of the contract before escalation is
$1,130,360, and that an increase in the price of oil could drive
the contract price up dramatically beceuse of tue IFD escalation
clluse., ‘Thus, while Cibro states that it doves nuot intend to
aubconttact, it 13 clear that in the event of an sawavd Cibro
could s'ibcontract'all or s substantial portion of the delivery
such that Clause J55 would be applicable if included in the
contract. Moreover, we note that the clauses set forth iu the
smandment are required by ASPR 7-104.22 and 7- 104,23 to ba
included in all fixed-price type concracta, Under the circume
stances, we cannot regard the failure to atknowledge the amendment
as a minor informality,

With regard to Cibro's alternative contention that the IFB
already provided for equal employment opportunity of subcontractors,
Clause Bl,02 reads:

"By submission of ttis offer, the offeror rcprc ‘ants
that, to the best of hia knowledge nnd belief * * #,
up to the date of this offer no written notice such
as a show cause letter, a letter {indicating probable
cause, or any other formal written notification
citing specific deficieneiea, has been received by
the offeror from eny Federal Government agency or
representative thareof,thnt the offeror or any of
its divisions or affiliatea or known first-tier
subcontractars is in vidlation of any of the pro-
visions of Executive Order No., 11246 of September 24,
1965, Executive Order No.,'l1375 of Octobar 13, 1967,
or rules and rogulations ¢f the Secretary of Labor

(41 CFR, ~hapter 60) and sgecificallx as to not
having an acceptables affinnative action program or
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foncewplisnce with any pthex aspsct of
rt,unit Program, It

utthlr agxasd that s are In any clunga
in the status ot circuultnncu betwaen this date
sud the date of axpiraition of this offer or any
axtensivn theresof, the Contracting ofﬁco will
be uotified promptly, Luphuil supplied’,
(ASPR 7-2003.14(b)(3)).

Cibro claima that bescauge of this clause it has already agreed
to comply with EEO requirements for subcontractors when it sub-
mitted its bid. However, nnlike Clause J55, Clause b»1.02, does
not impose a legal obligation on the contractor to obtain clear-
snce of the asubcoutractor's compliance with EEO requirement,
Clausa B1.02 onl.y requires notice of subconiractor noncomplisnce
with 20 requirements when the contractor is aware of such

noncompliance,

hdroni Zuel Coquny has protented against sy award to
Cidto under the subjest IFB. In v:lew of thic denial of Cibro's
protut where we uphold the agency's rejection of Cibro's bid
Pedroni's protest is moot,

Accordingly, the protest is denied.

"5717"\-“
Deputy Comptrolle? General
of the United States





